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The Honorable Robert J. Bryan
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

AT TACOMA

	FOUNDATION FOR “A COURSE IN MIRACLES,” INC., a not-for-profit New York Corporation, and FOUNDATION FOR INNER PEACE, INC., a not-for-profit New York Corporation,


Plaintiffs,


v.

RYAN ROTHGEB,


Defendant.


	No. C99-5604RJB

MEMORANDUM IN RESPONSE TO PLAINTIFFS’ MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS


Defendant, Ryan Rothgeb, submits this Memorandum in Response to Plaintiff’s Motion for Partial Judgment on the Pleadings.

I.
INTRODUCTION
The issue before the court involves material issues of fact which are yet to be determined and judgment without trial is inappropriate as a matter of law. A premature judgment without trial would only result in this issue returning to the court in a variety of guises and defendants.

Thousands throughout the world believe A Course In Miracles, The Song of Prayer, and Psychotherapy: Purpose, Process and Practice (collectively, the Works), to be authored by Jesus Christ.  The words were “dictated” by Jesus to Dr. Helen Schucman, who was merely a “scribe”, as represented by the plaintiffs’ from 1975 to date.

Plaintiffs attempt to characterize the issue before the court as quite simple, by asserting that plaintiffs hold valid copyrights on the Works and that defendant has willfully infringed these copyrights, but they fail to mention that it is the Works themselves, in concert with plaintiffs’ representations, which engendered the actions alleged to be copyright infringement and misrepresentation.

A Course In Miracles describes itself as “a course in mind training.” Because the Works, in concert with the plaintiffs’ representations, engenders the allegedly infringing acts, it follows that these issues are not unique to this case. This is evidenced by similar cases involving infringement complaints brought by plaintiffs in The Southern District of New York, The District of Arizona, and The District of Kentucky Courts, along with others presumed to be in the planning stages.  These issues will continue to come before the court without a full hearing upon the Nature of the Works.

Secondly, defendant could not possibly mount a defense against plaintiffs’ claim for misrepresentation and perjury without a hearing upon the Nature of the Works, as to defendant’s staunch belief that the Nature of the Works gives license to their own reproduction.  Plaintiffs have already stipulated, “bifurcation of the trial will not be necessary.”
  Defendant contends that bifurcation is impossible.

Therefore, defendant respectfully requests a denial of Plaintiffs’ Motion For Partial Judgment on the Pleadings.

II.
STATEMENT OF FACTS


Defendant, Ryan Rothgeb, is an individual who maintains and operates a Spiritual Library on the Internet (Website), as part of his ministry as a Teacher of God. Defendant placed uniquely formatted and compressed copies of the Works on the website he controls.  

A Course In Miracles describes itself as “a course in mind training:” 

“This is a course in mind training.” (T-1.VII.4:1)

According to websites maintained and controlled by plaintiffs, the author, Dr. Helen Schucman, is described as:

“a clinical and research psychologist, who held the tenured position of Associate Professor of Medical Psychology at the College of Physicians and Surgeons at the Columbia-Presbyterian Medical Center in New York City.”
  

Her collaborator, Dr. William Thetford;

“was a tenured Professor of Medical Psychology at Columbia University's College of Physicians and Surgeons, and Director of the Psychology Department at the Presbyterian Hospital in New York City for whom Dr. Schucman worked. As her trusted friend and colleague also, Dr. Thetford assisted and supported Dr. Schucman throughout the Course's scribing, including the events that led up to it.”

Plaintiffs ascribe Drs. Schucman and Thetford equal standing in the production of the Works, assigning them each the title of “scribe”.  Dr. Thetford was Dr. Schucman’s department head, and the Works were developed at the psychology department of Columbia University where they were employed.  Dr. Thetford was previously employed by the Central Intelligence Agency (C.I.A.), and worked on the highly classified mind-control project, “MK ULTRA.”

The president of the Foundation for A Course In Miracles (FACIM), Dr. Kenneth Wapnick, is a practicing psychotherapist, with a Ph.D. in clinical psychology.
  Dr. Wapnick serves as editor, caretaker, and “Official Teacher” of the Works. Plaintiffs’ have maintained for 25 years that Dr. Schucman was not the author, merely a scribe taking dictation from Jesus Christ.  Dr. Schucman, “was always emphatically unambiguous with people that she was not the author of the course.”

A significant portion of A Course In Miracles is the “Workbook For Students” (Workbook), which contains 365 “daily lessons” that require the student to study a teaching, while repeating a phrase throughout the entire day, and taking time throughout the day to concentrate upon the lesson inherent in each days’ phrase.  This is a psychological mind training technique commonly known as “Self-Affirmation,” an example from the “Workbook” follows:

“I am under no laws but God’s.

We will repeat this dedication as often as possible today: at least four or five times an hour, as well as in response to any temptation to experience ourselves as subject to other laws throughout the day. It is our statement of freedom from all danger and all tyranny. It is our acknowledgment that God is our Father, and that His Son is saved.” (W-76.11:6-12:3)

The Works is written using the Authority of the Voice of Jesus Christ.  According to plaintiffs’ book: “Almost the entire text of A Course in Miracles is written in the first person, where the ‘I’ is clearly identified throughout as Jesus.”
 Plaintiffs’ have maintained for 25 years that Jesus Christ was the sole author and editor of the Works, stating:

While some of Jesus’ responses to Helen were taken out of the published edition of the Course, as directed by Jesus himself, enough have remained to allow the reader to see the importance to Jesus of the simple, clear, and direct nature of the Course he was giving to Helen and to the world.”

Plaintiffs have recently testified in The Southern District of New York Court that the real author is Dr. Schucman, and that they have always known that the real author is Dr. Schucman, despite what they portray to the public.

The psychological techniques employed by the Works rely upon the Authority inherent in the Name Jesus, and draw heavily upon the individual student’s religious desire, as evidenced in “Lesson 186” (Salvation of the world depends on me.), which reads in part:

“Do as God’s Voice directs. And if It asks a thing of you which seems impossible, remember Who it is That asks, and who would make denial.” (W-186.12:1-2)

Defendant, along with many thousands of “Course students” worldwide, believe and act in accordance with representations made by the author and Plaintiffs. Defendant believes Jesus Christ to be sole Author and Editor of the Works.  Plaintiffs’ actions and involvements clearly represent endorsement of the author’s teachings, which include:

“Child of God, my message is for you, to hear and give away as you answer the Holy Spirit within you.” (T-5.II.12.6)

“For this alone I need; that you will hear the words I speak, and give them to the world.” (W-pI.rV.IN.9:2)

“Help me to teach it to our brothers in the name of the Kingdom of God, but first believe that it is true for you, or you will teach amiss.” (T.6.I.7:5)

Indeed, plaintiffs’ representations support this teaching:

“And as their understanding of A Course in Miracles deepens, students will increasingly be able to integrate the loving message of Jesus into their lives, so that from his love, this message would then be communicated to the world.  […] It is to help students of A Course in Miracles prepare to be Jesus’ teachers in the world that our Academy is dedicated.”

Plaintiffs’ representations amount to fraud, and “Misrepresentation of Origins” in direct violation of the Lanham Act. 15 U.S.C. §1125(a).  Said violation bars them from seeking redress due to the doctrine of “Unclean Hands”, and, in fact of law, holds plaintiffs’ liable for the results of their violation.

Regardless, defendant’s affirmative defenses must each prevail as a matter of law, upon their individual merits and together as a whole. Thus, judgment on the pleadings would be premature, ineffective, and inappropriate as a matter of law.

III.
ARGUMENT

A. Plaintiffs Stipulate That Use Was Not In Violation Of The D.M.C.A.
Plaintiffs’ have deemed true the admissions and denials set forth in defendant’s Answer, for purposes of this motion only.
 Included in defendant’s Answer is a denial of misrepresentation and perjury, in reference to defendant’s Counter Notification, where defendant states:

“I hereby state under penalty of perjury that I have a good faith belief that the material was removed or disabled as a result of mistake or misidentification of the material to be removed or disabled. My use falls under the provisions of “fair use" for religious and educational purposes.”



In fact, plaintiffs’ admit as true that that removal of the Works from defendant’s website was the result of a mistake, and not in violation of the Digital Millennium Copyright Act.  Indeed, if it were a mistake, then no infringement occurred.  To call for judgment based upon plaintiffs’ rash decision to deem as true what they clearly do not believe to be true, for purposes of this motion only, would be a perversion of justice and ethically suspect for anyone standing before this court.  However, by law, it is sufficient to deny Plaintiffs’ Motion for Partial Judgment on the Pleadings.

B. Trial Cannot Be Bifurcated.
Plaintiffs’ appear to have deceived the court by stating in the Joint Status Report that “bifurcation will not be necessary,”
 only days before asking, in effect, that the trial be bifurcated.  The charges of Infringement and Misrepresentation and Perjury are all linked, and a premature judgment of Infringement would serve no purpose for the court.  

C.
Affirmative Defenses Demonstrate a Likelihood of Success as a Matter of Law.

Defendant’s affirmative defenses rest upon the Nature of the Works, The Nature of the Use, and the Nature of Plaintiffs Representations.  In this respect, defendant’s affirmative defenses demonstrate a likelihood of success, individually and grouped as a whole, as a matter of law.

1. The Works Give License To Their Own Reproduction
Although plaintiffs’ counsel does not initially find the defense “legally cognizable,” that is because they are familiar with the law, but completely unfamiliar with the Works. Their cognition appears only capable of understanding the letter of the law, rather than the spirit of the law.  Defendant respectfully suggests that the use of precedent is a stabilizing feature of our justice system, but a devotion to the law requires stepping out of the comfortable framework when no precedent exists, as in initial cases involving the Internet, and in this case, where never before has a publication gone to such extreme lengths and psychological techniques to compel the reader into certain actions and mindset.

The First Affirmative Defense does not fail because, as plaintiffs assert, “the Works ‘instruct’ that their words be given ‘freely . . . to all Mankind and all the world.’ ” If the Works merely instructed, perhaps this case would never have come before this court.  However, the techniques used amount to coercion. In fact, the Works employs such extreme means that it can only be reasonably construed that it grants license to its’ own reproduction.  The author(s), editors, publishers, and copyright holders have each tacitly endorsed this license through their actions and representations.

The consequences of employing the Authority of the Name of Jesus can reasonably be expected to be understood by anyone with the author’s and plaintiffs’ individual backgrounds. Even the common man, unschooled in psychology, knows of what people worldwide are capable when they think they are following instructions from God.

Plaintiffs’ citing of precedent fails because of the unique and extreme methods employed by the Works, as well as the complicity of the plaintiffs.

The Works is (a.) a psychological course in Mind Training, (b.) utilizing the voice and authority of Jesus Christ, (c.) intent upon transforming the reader from student to teacher, (d.) expressing repeated instructions to freely give these words and this message to all Mankind and all the world.

The First Affirmative Defense has shown a likelihood of success as a matter of law. License has clearly been implied by the copyright holders conduct.

2. Defendant Engaged in Fair Use.
Defendant humbly and respectfully reminds the court that the fair use exception is the one area of copyright law where congress gave the court great latitude in interpretation, by design.  This latitude was thoughtfully given because the legislative branch understood that differing circumstances and differing content required differing standards.  Although the Ninth Circuit recently noted that they had found no published case holding that fair use protected the verbatim copying of a written work in its entirety, defendant is convinced that this court can reach no other conclusion after a thorough hearing upon the Nature of these particular Works.  Based upon the uniqueness of many factors in this case, including the Nature of the Works, there is a strong likelihood that the Second Affirmative Defense will succeed as a matter of law.

a. The Purpose and Character of Defendant’s Use is Indicative of Fair Use.
Plaintiffs’ argument gets rather confusing here.  First they claim that the “content” of the Works is not sufficient to establish Fair Use, now they claim that the “form” of the Works is not sufficient to establish Fair Use.  Only in the minds of the plaintiffs is this consistent, for they have generally maintained that no use is Fair Use, which led to the shutting down of Internet chat rooms, personal websites, and this matter now before the court. 

Defendant’s Website is a religious library used by a small number of Internet visitors. It is primarily used as a source of reference or referral in connection with defendant’s ministry as a Teacher of God.  The website is solely a tool for study and teaching, and is subject to no commercial exploitation. There is no attempt at sales, no appeals for donations, and no advertising banners.

Plaintiffs’ desire to control every avenue of quotation and scholarship in regard to the Works. They claim copyright on even the ideas and concepts expressed in the Works.
  They have even sought and received trademark protection for the title of the book, A Course In Miracles.

The character of defendant’s use is that of a conscientious objector, seeking freedom for religious and scholastic expression, as granted by right in the 1st and 5th Amendments to the United States Constitution.



i.
Plaintiffs’ Have Abused Copyright

Plaintiffs have misused the copyright as intimidation to stifle dissenting opinions of interpretation. They continue to misuse copyright in order to suppress the earlier pristine versions of the Works, which support the dissenting interpretations.

Plaintiffs believe that their interpretation of the Works is the only interpretation that should be allowed expression.
  Their wish is to exert papal control.  Plaintiffs state that they “feel it is our responsibility to ensure that the Course is presented in a manner consistent with our guidance and Jesus’ original intent.”
  So pervasive is their intimidation, that they are even achieving success in stifling discussion,
 and “have actively discouraged any would be proselytizers.”
 

In Feist Publications, Inc. v. Rural Tel. Service Co., 499 U.S. 240 (U.S. Supreme 1991), Justice O’Connor, with seven concurring justices, quoted;

“More than a century ago, the Court observed: ‘The very object of publishing a book on science or the useful arts is to communicate to the world the useful knowledge which it contains. But this object would be frustrated if the knowledge could not be used without incurring the guilt of piracy of the book.”


Plaintiffs, however, strive to prevent even expression and paraphrasing of the ideas contained in the works:

“Students wishing to use quotations taken from the Course, including paraphrasing and borrowing its ideas, must first be granted permission from the Foundation for Inner Peace to do so.”

Defendant has long been a vocal critic, on the Internet, of plaintiffs’ interpretation and copyright management.  Defendant’s Website originally used about 275 short quotes from plaintiffs’ 1300 page book. The portion of the Works displayed on the website was less than 2% of the total Works (Works = 517,000 words, approx.; Website use of Works = 10,000 words, approx.). The total amount of Website space devoted to Works quotation is less than 3%.  When defendant was threatened with legal action by plaintiffs, and observed that management of the copyright was being used to stifle opinion and scholarship, defendant acted as a conscientious objector, that the courts might establish a standard for Fair Use concerning the Works.  United States Code offers no other remedy to Fair Use disputes.

Due to plaintiffs’ representations that Jesus Christ is the Author, the Works are considered by thousands to be sacred religious scripture.  In effect, plaintiffs’ continue to misuse copyright, as a tool to enlist the State into a religious dispute, and grant plaintiffs the power of the State in establishing plaintiffs’ interpretations as the only interpretations.



ii.
Defendant’s Use was Transformative


Plaintiffs allege that defendant’s use was not “transformative”. The computer code which defendant offered on his website was uniquely formatted and compressed, bearing virtually no resemblance to anything the plaintiffs have ever produced. While calling this “transformative” would fit the letter of the law, it might be detrimental to the spirit of the law.  Indeed, it is actually the result, allowing the words of Jesus to be accessed by the entire world, which is “transformative.” 

Analysis of the first fair use factor supports a finding of Fair Use.

b.
The Nature of the Works Supports a Finding of Fair Use.
The Nature of the Works as expressed in defendant’s Answer, and previously in this Memorandum, is sufficient to support a finding of Fair Use. Plaintiffs’ have not challenged defendant’s characterization as to the Nature of the Works, and even conclude that the Nature of the Works is irrelevant to copyright law.  It could be concluded that they do not want the court to examine the Nature of the Works.

Plaintiffs claim that the Nature of the Works is already settled as being “creative” rather than “informational”. They cite a finding from a case that is still in progress, and far from settled. Penguin Books, Inc. USA v. New Christian Church of Full Endeavor (S.D.N.Y.).  Regardless, the case should not be afforded the weight of precedent, because the finding is in error, and the entire case is fatally flawed as a matter of law. The crux of the defense used by The New Christian Church of Full Endeavor was that the copyright application for A Course In Miracles was invalid, as they believed plaintiffs’ representations that the Author was Jesus Christ.  This put The Southern District of New York in the impossible position of ruling as to whether the author was indeed Jesus Christ, or Dr. Schucman.  In effect, defendants had asked the court to invoke the power of the State in establishing a religion. The court was given no real choice but to find that the author was Dr. Schucman. The finding that A Course In Miracles was “creative” rather than “informational,” was the only option open to the court, following the flawed decision to examine the authorship as a matter of law.

Regardless, it is completely reasonable to expect the reader to regard the Works as “informational” due to the plaintiffs’ representations.  Indeed, it would be reasonable to expect the reader to regard the Works as an exact quotation from a historical figure and available from no other source.  Justice O’Connor states, “To qualify for copyright protection, a work must be original to the author.”
  Plaintiffs’ representations certainly makes authorship confusing.

Justice O’Connor further states;

“No one may claim originality as to facts. This is because facts do not owe their origin to an act of authorship.”

And:

“The same is true of all facts – scientific, historical, biographical, and news of the day. They may not be copyrighted, and are part of the public domain available to every person.”

Representations from the plaintiffs give the impression that the entire Works is the result of research, which supports a finding of Fair Use for the second factor.

c.
The Verbatim Use of the Works Supports a Finding of Fair Use Due to the Nature of the Works and Plaintiffs Representations

Defendant’s use of the entire Works verbatim was due to the requirements of the implied license.  A major theme throughout the Works is the danger of substituting one’s own words for God’s, and how that should be avoided:

“There is no substitute for truth.” (T-14.VIII.4:1)

“Yet think not you can substitute your plan for His.” (T-15.III.11:2)

“The Holy Spirit never uses substitutes.”  (T-18.I.2:1)

“And is it not a kindness to yourself to hear His Voice and learn the simple lessons He would teach, instead of trying to dismiss His words, and substitute your own in place of His?” (W-pI.198.5:3)

“God would be cruel if He let your words replace His Own.” (M-29.6:8)

Likewise, the Works also is thematic about not fragmenting the message:

“There is a tendency to fragment, and then to be concerned about the truth of just a little part of the whole.  And this is but a way of avoiding, or looking away from the whole, to what you think you might be better able to understand.  For this is but another way in which you would still try to keep understanding to yourself.” (T-16.II.2:1-3)

“To fragment truth is to destroy it by rendering it meaningless.” (T-17.I.4:4)

In addition, plaintiffs have consistently and adamantly represented that it was Jesus’ explicit instruction that the Works should never be published as separate volumes, nor abridged in any way, in order to preserve the purity of His complete message.

Plaintiffs representations, combined with the unique Nature of the Works, supports the third factor in a finding of Fair Use.

b. Defendant’s Use is not Detrimental to the Value of the Works.
Plaintiffs have offered no evidence that defendant’s use has harmed, or has the potential to harm, the value of the Works. They simply assume that it does, and expect the court to assume likewise.  Defendant denies affecting the value of the Works in any way. 

Justice O’Connor writes:

“The primary objective of copyright is not to reward the labor of authors, but to promote the Progress of Science and useful Arts.”


Plaintiffs claim that defendant has harmed the copyright holder’s “goodwill.”  Defendant is prepared to offer compelling evidence that any demonstrated harm to the copyright holder’s “goodwill” is due to copyright abuse and mismanagement.


Consideration of the four Fair Use factors individually and collectively support a finding of Fair Use.  The issues of the 1st and 5th amendments within this case also support a finding of Fair Use.  The Second Affirmative Defense shows a strong likelihood of success as a matter of law.

3. Defendant is Exempt as a Library or Archive.
Plaintiffs have offered no evidence that defendant is not due the protections granted by congress.  There is no definition in United States Code that prevents defendant from seeking this protection.


The advent of technology allows “individuals” opportunities that were once the sole domain of “institutions.”  Defendant operates a Spiritual Library on the Internet.  Defendant made one copy of the Works into several formats that were unavailable at any price, and placed them on the Website, along with the disclaimer that use was only for religion, scholarship, or research.  Defendant’s actions are protected by 17 U.S.C.  § 108.


The Third Affirmative Defense has shown a strong likelihood of success as a matter of law.

4. The Fourth Affirmative Defense Demonstrates a Strong Likelihood of Success.
Plaintiffs’ continue to want it both ways, and would hold the letter of the law to the detriment of the spirit of the law.  For 25 years, they have represented that Jesus Christ was the sole author of the Works, and then they asked The Southern District of New York Court to find that Dr. Schucman is the author, and now imply to this court that they really believe Jesus to be the author.  In the same way were the Works found to be “creative”, yet they still wish to represent them as “informational.”

Plaintiffs’ now conflicting representations leave defendant unsure whether they engaged in breach of fiduciary duty in regard to copyright abuse, or whether they engaged in fraud in regard to their representations that Jesus Christ is the Author.  Certainly misrepresentation of the origins of the Works is fraud, and a violation of the Lanham Act, which Waldman Publishing Corp. and Playmore Inc., Publishers v. Landoll, Inc., No. 477 Docket No. 94-7428 (Second Circuit 1994) shows to be applicable in copyright law:

“In this context, the Lanham Act prohibits not only […] the relabeling of a printed work, […] but also the reproduction of a work with a false representation as to its creator.”

Defendant has already demonstrated sufficient evidence of copyright abuse and fraud to merit a likelihood of success for The Fourth Affirmative Defense.  If the court does not concur, certainly plaintiffs conflicting representations reflect disputed facts in need of trial.

IV. ADDENDUM
Plaintiffs’ have been staunch in pointing out where defendant seems deficient of the letter of the law, in form or style.  Defendant understands the difficultly this entails for the court and the plaintiffs, but wishes to assure the court that defendant continues to study the form and rules, and is simply doing the best he can.  Defendant would never lecture the court, but respectfully reminds the court that the civic judicial system is nearly inaccessible to the citizenry without material wealth.  A devotion to the law would never use the letter of the law to the detriment of the spirit of the law.

Even defendant’s lack of paid legal council, is proscribed by the Works’ Lesson 153. (“In my defenselessness my safety lies.”)

V.
CONCLUSION
This case represents an important question the court must eventually answer after considering all the facts in a comprehensive hearing.  If the facts are not fully heard on the Nature of the Works, the question will surely revisit this court in future cases.  This can be confirmed by plaintiffs’ litany of lawsuits, with more currently in the planning stage.  Indeed, the growing movement which is opposed to plaintiffs’ abusive copyright policies, has moved underground and gone international.

There are significant facts in dispute, and defendant has shown a strong likelihood of success, as a matter of law.  Therefore, defendant requests that Plaintiffs Motion for Partial Judgment on the Pleadings be denied, failing this, defendant seeks finding in defendants favor on all points; failing this, the Complaint should be dismissed, and this court should recuse itself from employing the power of the State into a religious dispute.

As Justice O’Connor states:

“[G]reat praise may be due to the plaintiffs for their industry and enterprise in publishing this paper, yet the law does not contemplate their being rewarded in this way.”

Lesson 194; “I place the future in the Hands of God.”

DATED this 18th day of December, 2000.  

Respectfully submitted,

______________________________________

RYAN ROTHGEB
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